United States Court of Appeals

Fifth Circuit
FILED
REVI SED JANUARY 16, 2004 December 3, 2003
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FIFTH CIRCU T Charles R. Fulbruge Il
Clerk
No. 03-40055

UNI TED STATES OF AMERI CA

Plaintiff - Appellee
V.
AUGSTI N TORRES- AGUI LAR

Def endant - Appel | ant

Appeals fromthe United States District Court
for the Southern District of Texas

Before KING Chief Judge, and DAVIS and EMLIO M GARZA, Circuit
Judges.
PER CURI AM

Def endant Augstin Torres-Aguilar pleaded guilty to illegally
reentering the United States after previously having been
deported, see 8 U S.C. 8§ 1326(a) (2000), and was sentenced to 250
days inprisonnent, tinme served, and one year of supervised
rel ease. Torres-Aguilar appeals the district court’s judgnent,
arguing that it inproperly included a special condition of
supervi sed rel ease not nentioned in the oral pronouncenent of
sent ence. For the follow ng reasons, we AFFI RM

| . BACKGROUND



During Torres-Aguilar’s sentencing hearing, the district
court stated: “I’'ll sentence you to 250 days. You'll be finished
here today or so, and try not to conme back. 1’1l place you on
one year of supervised release. |If you conme back during that
time, you'll get nore tinme in this case.” Oher than warning
Torres-Aguilar not to attenpt illegally to reenter the United
States, the district court did not allude to any conditions
applicable to the termof supervised release. In its judgnent,
however, the district court instructed, “[t]he defendant shal
not possess a firearm destructive device, or any other dangerous
weapon” during his supervised release. On appeal, Torres-Aguil ar
argues that the condition that he not possess “any dangerous
weapon” during his supervised rel ease nust be stricken fromthe
j udgnent because it conflicts with the terns of the sentence
orally inposed by the district court.?

1. DI SCUSSI ON

Because Torres-Aguilar “had no opportunity to object to or

coment on the special condition[] . . . inposed in the witten
order,” on appeal we “review the district court’s inposition of
[the] special condition[] for an abuse of discretion.” United

. Torres-Agui |l ar does not al so argue that the judgnent’s

prohi bition on his possessing either a firearmor a destructive
device conflicts with the oral sentence; instead, because federal
| aw prohi bits convicted felons from possessi ng both types of

devi ces, he concedes that these are mandatory conditions of a
felon’s sentence that need not be orally pronounced. See United
States v. Asuncion-Pinental, 290 F.3d 91, 94 (2d Cr. 2002).
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States v. Warden, 291 F.3d 363, 365 n.1 (5th Gr. 2002).

In this circuit, “we have long held that a defendant has a

constitutional right to be present at sentencing.” United States

v. Veqga, 332 F.3d 849, 852 (5th Cr. 2003). Qur precedents
deduce two inportant corollaries fromthis rule. First, “when
there is a conflict between a witten sentence and an oral

pronouncenent, the oral pronouncenent controls.” United States

v. Martinez, 250 F.3d 941, 942 (5th Gr. 2001). |If the

di fferences between the two sentences create nerely an anbiguity,
however, then “we must | ook to the intent of the sentencing
court, as evidenced in the record” to determ ne the defendant’s
sentence. Warden, 291 F.3d at 365.

In this case, we are presented with the task of drawing a
i ne between those om ssions creating a “conflict” between an
oral pronouncenent and the acconpanyi ng judgnent and those
om ssions that create a nere “anbiguity” in the oral sentence
that can be clarified by viewwng the witten record. 1In the
past, we have enphasi zed the inportance of whether the condition
omtted fromthe oral pronouncenent was a standard or a speci al

condition of supervised release. See Martinez, 250 F.3d at 942.

Qur acceptance of a district court’s om ssion of “standard”
conditions fromthe oral pronouncenent derives fromthe
observation that it is “[i]nplicit in the very nature of

supervised release . . . that certain conditions are necessary to



effectuate its purpose.” United States v. Truscello, 168 F. 3d

61, 62 (2d Gr. 1999). Accordingly, we have stated that
““explicit reference to each and every standard condition of
supervision is not essential to the defendant’s right to be

present at sentencing. Vega, 332 F.3d at 853 n.8 (quoting
Truscello, 168 F.3d at 63). The district court may instead
properly rely on the judgnent to clarify that these standard
conditions are indeed applicable to the case at hand. .
Warden, 291 F.3d at 365 (explaining that conditions appearing in
the judgnent can be used to clarify the nmeaning of the district
court’s statenents at the sentencing hearing). On the other
hand, however, we have held that “if the district court fails to
mention a special condition at sentencing, its subsequent
inclusion in the witten judgnment creates a conflict that
requi res anendnent of the witten judgnment to conformw th the
oral pronouncenent.” Vega, 332 F.3d at 852-53 (enphasi s added).
Torres-Agui l ar argues that the portion of the judgnent
prohi biting himfrom possessi ng “any ot her dangerous weapon”
during the supervised release is a “special” condition that nust
be pronounced at oral sentencing. He points out that this

condition is included in the list of speci al’ conditions of
supervi sed rel ease” that appears in the United States Sentencing
Quidelines. U S. S.G 8§ 5D1.3(d)(1). Torres-Aguilar also
contends that a district court nmay choose not to prohibit a felon

from possessi ng dangerous weapons during his term of supervised
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rel ease because the Sentencing CGuidelines nerely recomrend
i nposing this condition on a defendant who has been convicted of
a felony. |1d. Therefore, he argues that the dangerous weapon
prohibition is a discretionary condition, not one of the
“standard” conditions that a district court may choose not to
nention during a sentencing hearing.?

The governnent di sagrees and argues that the prohibition on
a felon’s possession of a dangerous weapon is a “standard”
condi tion of supervised release, which the district court was not
required to nmention during the sentencing hearing. First, the
governnment notes that within the United States District Court for
the Southern District of Texas, the bar on possessing a dangerous
weapon has been made a “standard” condition of supervised rel ease
by a general order of the court. Second, although U S S G
8§ 5D1.3(d) refers to the dangerous weapons bar as one of a |ist
of “special” conditions, the governnent notes that the Second
Crcuit has held that § 5D1.3(d)’s conditions are neverthel ess
“standard” because they are regularly applied by district courts
when a defendant neets the specific qualifying factors listed in

the Sentencing Guidelines. See United States v. Jacques, 321

2 We do not address Torres-Aguilar’s alternative
cl ai m—t hat the “dangerous weapon” prohibition is unreasonable
and overly broad——because he has abandoned this argunent by only
briefly nmentioning it in a single footnote of his opening brief,
W t hout providing any legal citations or analysis. See United
States v. G een, 964 F.2d 365, 371 (5th Cr. 1992) (noting that
the failure to provide |egal or factual analysis constitutes
wai ver of an issue).




F.3d 255, 263-64 (2d Cr. 2003) (discussing cases).

In United States v. Asuncion-Pinental, the Second Circuit

recogni zed that the Sentencing Quidelines identification of the
conditions enunerated in § 5D1.3(d) as “special” does not
foreclose the possibility that a district court may properly
include themin its judgnent without orally informng the

def endant of the conditions at the sentencing hearing. See 290
F.3d at 94 (“The fact that the condition . . . is |abeled
‘special’ by the Guidelines is irrelevant . . . .”). This |abel
is not neant to suggest that the conditions in 8 5D1.3(d) are so
unusual that a defendant m ght not expect themto be inposed;
rather, the | abel nerely enphasi zes that defendants convicted of
certain crinmes should be subject to these conditions as a matter
of course while other defendants wll only be subject to these
conditions if the district court believes they are “appropriate”
in a specific case. See U S. S.G 8§ 5D1.3(d) (“The foll ow ng

‘special’ conditions of supervised rel ease are recommended in the

ci rcunst ances described and, in addition, may otherw se be

appropriate in particular cases.”) (enphasis added). As the

Second Circuit explained in Asuncion-Pinental,

Wiile the “standard” conditions provided in 8 5D1. 3(c)
are presuned suitable in all cases, the suitability of
the conditions provided in § 5D1. 3(d) may be conti ngent
on the presence of specific factors in each case. Were
these factors are present, however, these “special”
conditions are no different in practical terns from
“standard” conditions, that is, they are generally
reconmended.



290 F.3d at 94.
Specifically, 8§ 5D1.3(d)(1) of the Sentencing Cuidelines
makes the follow ng recommendation to federal district courts:
If the instant conviction is for a felony, or if the
def endant was previously convicted of a felony or used a
firearm or other dangerous weapon in the course of the
instant offense—[inpose] a condition prohibiting the
def endant from possessing a firearm or other dangerous
weapon.
Nei t her side disputes that Torres-Aguilar pleaded guilty to the
felony of illegally reentering the United States after previously
bei ng deported. Therefore, “[i]n these circunstances, the
‘special’ condition recommended in 8§ 5D1.3(d)(1) is as standard
as those conditions in 8 5D1.3(c),” which the Sentencing

CGuidelines specifically refer to as the “standard” conditions of

supervi sed rel ease. Asuncion-Pinental, 290 F.3d at 95.

Torres-Aguilar attenpts to distinguish Asuncion-Pi nenta

fromthe instant case, noting that the Second Crcuit’s hol ding
i nvol ved a condition in the judgnment barring a felon from
possessing a “firearm” not a “dangerous weapon.” Wthout
question, the Second Crcuit found support for its concl usion
that the firearmprohibition, found in 8 5D1.3(d)(1), was a
standard condition of a felon’s supervised rel ease because “the
specific condition that Defendant not possess a firearmis
largely only a clarification of the nore general nmandatory
condition that he not break the law.” 1d. at 94. Despite

Asuncion-Pinental’s reference to the illegality of a felon's




possessing a firearm |ater cases have clarified that this was
not the dispositive factor in the case. Instead, the Second
Circuit has extended its holding to enconpass all of the
condi ti ons of supervised rel ease recommended in § 5D1.3(d), as

|l ong as the defendant neets the specific prerequisites enunerated

by the Sentencing Guidelines. See, e.qg., United States v.
Thomas, 299 F.3d 150, 154 (2d G r. 2002) (holding that the
“failure to articulate . . . orally” that conditions
8§ 5D1.3(d)(2) and (3) apply to a defendant’s sentence of
supervi sed rel ease does not create a conflict with the judgnment
i nposi ng these conditions); cf. id. at 154-55 (holding that a
condition in the judgnent, which does not appear in the
Sentencing Guidelines and is “not necessary to clarify or carry
out any of § 5D1.3's mandatory or standard conditions,” nust be
mentioned in the oral pronouncenent of sentence if it prohibits
t he defendant from engaging in non-crimnal behavior).

We are persuaded by the logic of the Second Circuit’s rule.
If the district court orally inposes a sentence of supervised
rel ease without stating the conditions applicable to this period
of supervision, the judgnent’s inclusion of conditions that are
mandat ory, standard, or reconmended by the Sentencing CGuidelines
does not create a conflict with the oral pronouncenent. |nstead,
““Ttl]he witten judgnent sinply clarifie[s] the neaning of that
sentence by specifying what the supervision [is neant] to
entail.’” Warden, 291 F.3d at 365 (quoting Truscello, 168 F. 3d
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at 63); see also Jacques, 321 F.3d at 265 (“Because these

conditions were ordered in accordance with the Cuidelines’
recommendations, . . . their inclusion in the witten judgnent
presents no conflict with the oral sentence and is
perm ssible.”). Therefore, because the Sentencing Cuidelines
recommend that all defendants who have been convicted of a felony
be prohibited from possessi ng any “dangerous weapon” during the
term of supervised release, we find that this condition of
Torres-Aguilar’s sentence was standard and did not conflict with
the district court’s oral pronouncenent of sentence.?

I11. CONCLUSI ON

Accordi ngly, the defendant’s judgnent is AFFI RVED

3 Qur conclusion is reinforced by this court’s recent
observation, in Vega, that the “Mandatory and Standard Conditions
of Supervision” set forth in judgnent form AO 245B have been
formal |y adopted as the standard conditions of supervised rel ease
in the Southern District of Texas. 322 F.3d at 853 (referring to
Ceneral Order No. H1996-10). Inportantly, the district court
used form AO 245B in the instant case, and the prohibition
agai nst Torres-Aguilar’s possession of a “dangerous weapon” is
one of the conditions appearing on the form
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